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AGENDA ITEM

CITY OFLoODI
CoOuUNCIL COMMUNICATION

™

AGENDA TITLE: Accept Dedication of Agricultural Easement as Required by Exhibit K to the
Development Agreements between the City of Lodi and Frontiers Community

Builders, Inc., for the FCB Southwest Gateway Project and the FCB Westside
Project

MEETING DATE: July 18, 2007 City Council Meeting

PREPAREDBY: City Attorney's Office

RECOMMENDEDACTION: That the City Council accept dedication of Agricultural Easement as
required by Exhibit K to the Development Agreement between the
City of Lodi and Frontiers Community Builders, Inc., for the FCB
Southwest Gateway Project and the FCB Westside Project.

BACKGROUND INFORMATION: The Settlement Agreement between the City, Citizens for Open

Government and FCB attached to the Development Agreements as

Exhibit K requires FCB to secure perpetual agricultural conservation
easements on land in San Joaquin County on an acre per acre basis for both the Westside and the
Southwest Gateway Annexations. FCB has secured such easements on 160 Acres of land near Linden,
California as indicated in the "Grant of Agricultural Mitigation Easement, attached to this Council
Communication. Staff finds that the attached easement adequately satisfies the requirements of the
Settlement Agreement, and recommends that the City Council accept the Dedication of the Easement
and further authorize the City Manager to execute and record the Easement. FCB is requiredto pay the
City of Lodi $10,000 total to manage the Agricultural Conservation Easements.

FISCAL IMPACT $10,000to compensate for Management costs.

APPROVED: ”a—)\
Blair Wity Manager
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GRANT OF AGRICULTURAL MITIGATION EASEMENT

ThiSGrant Of Agricultural Mitigation Easement (“Easement”) ismade onthis ___ day of duly,
2007 by Richard and Dénise Nassana (collectively “Grantor™), 10 the city 0f Lodi, a municipal
corporation ("'City"), for the purpose of permanently limiting the use of the real property described
herein to agricultural uses and related activities as may be permitted from time to time under the
agricultural zoning laws 0f San Joaquin County, California.

RECITALS

A, Grantor is sole owner N fee simyple of that certain property zoned for agricultural uses
and located in San Joaguin County, California arid legally described in Exhibit A attached to and made
a part Of this Easement, consisting Of atotal of one hundred sixty (160) aeres of land, comprieed of one
hundred forty eight and 67/100ths (148.67/)cres OF land (“mitigation acres™), cwrrently identified by
San Joaquin County Assesser’s Parsel Nunoar 093-120-06, plUS eleven and 33/100ths (1 1.33) acres of
land currently apertion of San Joaquin County Assessor’s Par¢e] Number 093-120-09as shown on the
mep attached as Exhibit B and made a part of this Easement, together with buildings and other
improvements (collectively the “Property’”) Except for the existing buildings and improvements Onthe

Property (the "Farmstead Ares™), the Property is open land that has a soil quality, growing season, and
moisture supplyneeded for sustained agricultural production.

B,  ThisEasement is granted to the City to mitigate for tho development Of atotal Of one
hundvred sixty (160) acres oflaud to be developed as part ofthe Southwest Gateway and Westside
residential developments located in Lodi, California Dy Frontier Land Companies, aCalifornia
corporation doingbusiness as Frontiers Commurtity Byilders and its successors and ar%slig:s
(collectively “FCB™), This mitigation fully complies the terms of that certain HINAl Environmerital
Impact Report (“EIR”) entitled Lodi Annexation Environmental Impact Report first mede available

lic review i1 11.200 hich was approved by the Cit efpé‘rSou west Gateway b
T O L SO A O S o T A L S A
Resolution No. 2007-48 onthe 21* day of March, 2007; te wit, 1o Mitigate for those impacts set forth
in that EIR pertaining to the loss of farmland as a result of the development of the Southwest Gateway
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and Westside residential developments Ntho (il equal in size (Ona 1acre tol acre ratio) o the
tmitigation acres, This mijtigation is specifically provided to the City in accordance with the terms set
forth inthat certain AGREEMENT TO AMEND SOUTHWEST GATEWAY DEVELOPMENT _
AGREEMENT AND REFRAIN FROM CHALLBNGINGLAND USE PROJECT dated November
15,2006 exscuted by the City, FCB ,and the Citizens for Open Goverament, an umn;orpor:ahtcd
association (“Citizens) Which was approved by the City by Ordinanée No. 1788 onthe 15 day of
Novembez, 2006, and that certain AGREEMENT TO AMEND WESTSIDE DEVELOPMENT
AGREEMENT AND REFRAIN FROM CHALLENGING LAM, USE PROJECT dated December 4,
2006 executed by the City, Citizens and FCB and which was approved by the City bY Ordinance Ne-
1794 on the 21stday of March, 2007 after making all ofthe necessary findings, determined hat the
such an Easemsnt would make a beneficial contribution D the conservation of agricultursl land of San

Joaquin County for the benefit of the residents of the (Ity. The foregoingdevelopment agreements arc
hereafter collectively referred to as the “Westside/SW Gateway Development Agreements”.

C. Grantor grants this Easement for valuable consideration 1 City for the purpose of
assuring that, under City's perpetual Stewardship, the agricultural productive capacity inchuding its
prime soils and agricultural character of the Property will be conserved N PERPETUJTY, and that
uses ofthe land that are inconsistent with the purpose set forth herein will be prevented. Grantor
further acknowledges that the uses of the Property shall be consistent with the provisions of Califernia
Public Resourees Code Sections 10260-10264, as amended from time to time,

D.  The purpose o fthis Basement is recof:nizcd by, and the grant of thi¢ Eassment will
serve, the followingclearly delineated governmental policies:

Section 815.10f the Califomnia Civil Code, which defines congervation easements;

. (i) California Constitution Article XIII, section 8, California Revenue and Taxation -
Code, sections 402.7,421.5 and 4225, and Califoria Civil Code section 815.1, under which this
Easement is an enforceable restriction,requiring that the Property’s tax valuation De consistent with
restriction of Itsuse for purposes of food and fiber production and conservation of natural resources;

(iii) Section 51220 0fthe California Government Code, which destares & public
interest in the preservation of agricultaral lands; and

(iv) TheCity’s General Plan which includes, among other goals, the protestion of
farmlands from conversion to and encroachment of don-agricultural uses.

.. B. FCB acknowledges and represents that this Agreement arises out of FCB’s tndependent
decision {p secure this perpetial easement from Grantor for City m order to settle a threatened CEQA

action by Citizens and that it is therefore avoluntary conveyance Dy Grantor on FCB’s behalf, and not
acondition of a grant of an entitlement to FCB within the meaning of Civil Code Section815.3(b).

. Now, therefore, for the reasons given, and I consideration Of their mutusl promises and
covenants, terms, conditions and restrictions contained herein, and other good and valuable B
consideration, the receipt and adequacy ofwhich are hereby geknowledged, Granitor voluntarily %'an‘ts o

conveys 1p City, and i/ voluntarily accepts, a perpetual conservation easement, as defined Dy
section 815.1 of the Califormia Civil Code and California Public Resources Code Section 10211, and
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lgfltlhc nature snd character described INthis Easement for the purpose described below, and agree as
ollows:

1 Pwpese

The purpose (“Purpose™) of this Easement i3 to enablé the Property tobe dedicated for
agricultural uses Dy preventing uses Of the Property that Will impair or interfere with the Property’s
agricultural productive capacity, its seils, and its agricultural character, values and utility.

2. Right 1o Use Property for Aericultural Purposes,

Grantor retains the right to use the Property for agricultural purposes, or 1 permiit others to use the
Property for agricultural uses md related activities as may be permitted from time 1 time under the
agricujtural 2oning laws Of $an Jeaquin County, as set forth N the San Joagquin County, California
General Plan and Development Title, a5 amended from time 1 time.

3. Prohibited Uses.

Grantor shall not perform, Or knowingly allow others 10 perform, my at ON Or affecting the
Property that is inconsisteny with this Easement. Any use Or activity that would impair the agricultural
produstive capacity of the Property is prohibited. This Easement authorizes City 1 enforcethese
covenants in the inanner described hereln. However, unless otherwise specified, nothing IN this
Easement &hall require Grantor to take any action torestore the condition of the Property after any Act
of God er other event over which Grantor had N0 control. Granter understands that nothing in this
Easement relieves it of any obligation or restriction on the usa of the Property imposedby law.

4, Permission of City.

Where Grantor is required t0 obtain City’s penmission or approval for a proposed action
hereunder, Said pertnission Or approval (a) shall be sought and given I witing, and (b) shall be
sought, in all applicable ¢ases, by Grantor prior to taking the proposed action. City shall have sixty
(60) days after the receipt of the written request from Grantor to grant or deny perrission to Grantor.
Ifthe City does not deny Grantor’s written request within said sixty (B0)days, the City shall be
deemed to have approved te request, If, in the judgment of City, the proposed use or activity should
not be permittedin the form proposed, but sould be permitted if modified, then City’s response shall
propose to Grantor the suggested modification(s) and/or conditions that would permit the use or

activity. If Grantor disagrees with the City’s decision in any respect, the parties shall mediate their
disagreement.

5. Construction or Placement of Perminted Buildings_and Other Structures,

Grantor m Y undertake construction, installation OF placemaat of buildings, stractures, or other
improvements on the Property only as permitted in paragraphs (a) through (f) below, Grantor shall
advise the City inwriting prior to undertaking any construction Or other improvement 0N the Property &5
permitted hersin so as 10 enable City to keep i records current and t0 confirm compliance With the
Easement. All “improvements”, as described herein, shall be constructed N accordancewith applicable

law and regulations of San Jeaquin County. All other construction, ingtallation Or plasement Of
buildingz, structures, or other improverhents on the Property is prohibited.
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For ses of this Paragraph 5, the term f‘iﬁ:provmt#"-sh;n notrefm' to trees, ﬁ?es, .
bushes ot ofhu:rp;lmta cultivated for con;merciﬂ or personal agré_culnnal Purposes, nor shfllht refer 1o
irrigation improvements necessary or desirable by Grantor to irrigate the Propenty for agricultural
purposes, and City’s consent shall not be required in connection with any such activities.

sting fenx sired and replaced, an« built
. (a)  Fences - Existing fences may be repired and replaced, and new fences may be
- mywheg'e)ou the Property for purposes of customary agricultural management and for security of farm |
produce, crops, livestock, equipment, water resources, Tesidences and all other improvements on the
Property. o S |

" Agricultural Structures & Improvements — Existing agricultural structuresand . .

. improvgents :?s‘hnm in Exhibit B may be repaired, enlarged, and replaced at their cyrrent 1ocgmons‘
within the Farmstead Area for agricultural purposes. New buildings and other stucturesand
improvements to be used solely for commaercial or personal a.gnc;ulmral production on the Property,
including barns, equipment sheds and impravernents to be used for agricultural production purposes or
sale of farm products predominantly grown or raised by Grautor on the Property (other thanany
dwelling or agricultural employee housing) may be built on the Property within the Farmstead Area,

In addition, construetion or installation of agricultural buildings or improvements outside the Farmstead

Area may be built with the permission of City pursuant to Paragraph 4 if City determines both of the
following apply: (i) the building or improvement shall be used for agricultural production purposesor
sale of farm products predominantly grown or raised by Grantor on the Property; and (ii) the buildingor

- improvement cannot reasonably be accommodated within the Farmstead Acea. SR

(c)  Single-Family Residential Dwellings ~ The single-family dwelling and related builditigs =
shown in Exhibit B may be repaired, enlarged or replaced at their current location entitely within the
Farmstead Area shown in Exhibit B. Moreover, there may be constructed in the farmstead area of
each of the remaining parcels after the parcel split(s), no more than one (1) single-family dwelling = -
- (which may, if otherwise permissible under applicable local laws, include one (1) attached or detached . -

“second unit” as defined in California Government Code Section 65852.2) and, except as otherwise
provided in this Easement, ancillary improvements reasonably related to the use and occupancy
thereof. Improvements within any such farmstead area may be repaired, enlarged, replaced, or
relocated entirely within such farmstead area, No other residential structures may be constructed or
placed on the Property except for agricultural employee housing per Paragraph S{d). -

(d)  Agricultural Employee Housing — New agricultural employee housing may be
constructed or placed on the Property if permissible within the zoning rules applicable to the Property,
if requested in writing by the Grantor only with the permission of City and only if Grantor can
demonstrate to City’s satisfaction that such agricultural employce housing is reasonable and necessary
for agx:zg.lnml purposes. Ay agricultural employee housing must be located entirely within a given
farmstead area, - . ) _

(&) - Utility Services and Septic Systems ~ Wires, lines, pipes, cables or other facilities
_pm\_nding electrical, gas, water, sewer, communications, or other utility services solely to and serving
the improvements permitted herein may be installed, maintained, repaired, removed, relocated and
replaced. Septic or other underground sanitary systems serving the improvemenits permitted herein

may be installed, maintained, repaired or improved, but shall be located; to the greatest extent
practicable, within a given farmstead area. o - L
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‘()  Recreational Improvements ~ Private recreational impxovmgxt; .I(e.g.;s'wimn_:in.g pocl,
tennis court) for the personal, non-commercial use of the occupants of any smglq-fam.xiy.dwalhng o
wpon the Property and their guests are permitted within any given farmstead area, Helicopter pads, golf

courses, recreational vehicle raceways and airplane landing strips are prohibited. S

The division, subdivision, or partition of the Property, including trasfer of development rights,
whether by physical, legal, or any other process, is prohibited; proﬁded-.. however, that Grantaz and
City agree that the Property can only be split into separate legal parcels if done so pursuant to the
Property’s General Agricultural zoning applicable to the Property as now or hereafter permitted.
Grantor agrees that Grantor will not apply for or otherwise seek recognition of any other legal parcels
within the Property over and above those sct forth in this provision. Lot line adjustments may be
permitted solely with the approval of City and subject to applicable land use authority of San Joaquin
County, and for purposes of maintaining, enhancing or expanding agricultural practices or productivity . -
on the Property. ) N S

7. Development Rights.

Except as specifically reserved for or set forth in this Easement, Grantor hereby grants to City
all development rights that are now or shall hereafter be allocated 1o, implied, reserved, appurtenant to,
or inherent in the Property, and the parties agree that such rights are released, terminated, and -
extinguished, and may not be used on or transferred to. any portion of the Property as it now or later
may be bounded or described, or to any.other property adjacent or otherwise, or used for the purpose
of calculating permissible lot yield of the Property or any other property. This Essemeat shall not
create any development rights but shall only permit development as set forth herein. |

8. N_o' Wa;te, N

- No wasts; refuse, trash, vehicle parts, rubbish, debris, junk or waste shall be placed, stored,
- dumped, buried or permiitted to remain on the Property, except as reasonably required for the use of the
Property as penmitted herein, and except in accordance with applicable laws, The storage of agricultural
products, agricultural chemicals (including herbicides, pesticides, fingicides, fartilizers, and other
materials commonly uged in farming operations), agricultural byproducts and agricultural equipment,
ag;ﬁw;hjch are used or produced on the Property in accordance with applicable laws are expressly

9. Water Rights and Water Sourcés.

Grantor shall retain and reserve all ground water, and all appropriative, prescriptive,

contractual or other water rights appurtenant to the Property as of the date of this Easement. Grantor o
shall not permanently transfer, encumber, lease, sell, or otherwise separate water or water rights or
- Water access/use rights from title to the Property itself except as may be part of the parcel splits =

- permitted under Paragraph 6, above. Grantor retains the right to use, maintain, establish, construct, and

LMprove water sources, water courses and water bodies within the Property for the uses permitted by -

this Easement, provided that Grantor does not significantly impair or disturb the natural course of the.
surface water drainage or runoff flowing over the Property. Grantor may alter the natural flow of water
over the Property in order to improve drainage of agricultural soils, reduce soil erosion, o improve the
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agricultural management potential of the Property, provided such alteration is consistent with the
Purpose of this Easement and is earried out in accordance with applicable 1aws.

10. Rights Rete ined by Grantor.

Except 83 expressly set forth herein, as owner of the Property, Grantor reserves all inxe;esgs n
the Property Not transflerred, conveyed, restricted or prohibited by tis Easement. These ownership
rights include, but are not limited to, the right D sell, lease, gift, devise or otherwise transfer tho q
Property to anyone Grantor chooses, the right to divide the larger Property into smaller parcels of b
so long as such divisionis in complisnce with the General Agricultural zoning rules and regulations
now O hereafter permitted, as well as the right to privacy and the right to exclude any member of the
public from trespassing on the Property and any other rights consistent With the purpose of this
Easement, Nothing contained hereinshall be construed as a grant 10 the general public of any right to
enter UPON any part 0fthe Praperty. Nothingin this Easement relieves Grantor orany obligation or
restriction on the use of the Property imposed by law.

11. Responsibilitisx N—eted.

Qther than 45 specified herein, (NiSEasement is niot intended to i any legal or other
responsibility on City, OF INn any way to affect any existing obligation om:or as owner Ofthe
Property. Among other things, this shall apply @

(@  Taxes~ Grantor shall be solely responsible T0r payment Of all taxes and assessments
levied against the Property, If City ever pays any taxes or assessments ON the Praperty, or i f City pays
levies on Grantor’s interest in order to protect City’sinterest Nthe Property, Grantor will reimbrurse
City for the same.

. keep and Maintenance ~ Grantor shall be solely re ibie for the upkeep and
mamten(g):ce oHﬁe o erty. (I shall have no obligation for thg upkeep or maintem‘:lxpce ofthe

Property.

). Liability and Indemnification ~ Grantor shall i ify, protect, defend and holds
h’arrnlesg)Cﬂy, Citizens and FCB, and their officers, dﬁemmm,ghmholdm, employees,

contractars, legal representatives, agents, successors and assigns (collectively, “Agents and Assigns™)
from and against all liabilities, costs, losses, orders, liens, penaltiss, claims, demands, damages,
expenses, Of causes Of action ot cases, including without limisation reasenable attorneys® fees, arising
out of ar in any way connected with ar relating fo the Propsrty ar the Easement (but this provision
shall ot i%ﬂ)lyin the event of a challenge by a third party ©the legality of this Mitigation Easernent).
Grantor shall pe solely liable for injury or the death of any person, or physical damage to any property,
Or any other coste or Liabilities resulting from any aet, omission, eondition, vielation of the law or of
this Easement or other natter related to or eccurring an or about the Property, regardless ofcause,
usiless due to the gross negligence or intentional misconduct of City.

(@) No Responsivility by City, Citizens or FCB . Neither City, Citiz FCB
oftheir Agents N Aok gt shall HAY sy responsibiiy for e Spea NG | T Sraerts st o
the uses of t2 property, or the protestion Of Grantor, the public or any third parties from risks or uses
relating to the Property.
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12. Citv's Monjtoring gnd Enforcement of Easement.

City shall manage its responsibilitis as holder of this Easement so as to uphold the Puspose of
this Easement. City’s responsibilities include, but are not limited to, annual moaitering visits, record
keeping, and enforcement, lor the purpose of preserving the Property’s agrienltural produstive capacity
in perpetuity. (Ity’S annual monitoering visit to the Property shall he during business hours on a given
weekday sach January following the effective date Of thiS Basernent, (ity shall give Grantor at least
one (1) week prior writtennotice of itsvisit by no more than two of City’Srepresentatives, who shall
view the Property solely for the purpose of observing compliance or non-compliance with the terms of
this Easement. City’s anfiua! report shall describe the condition Of the Property, stating whether any
violations were observed during the Visit, describing any corrective actions to be taken by Grantor ad
whether any transfers of interest in the Propierty were made by Grantor during the applicableperied.

Failure tpmake suchmonitoring visits shallnot impair the validity of this Easement or limit its
Enforceability in any way.,

City shall indemmnify, defend with counsel ofGrantor's choice, and hold Grantor harmless from
each and every claim, expense, 0SS, lisbility and damages, including Grantor’s attorneys’ few, arising
out of Ciitysentry en the Property, unless caused by s violation of this Easement by Grantor,

City may take all actions that it deems necessary t0 ensure gompliance With the terms,
conditions, covenants adpurposes of thiSEasement at any time, inch&  tho WA to prevent and
correat Violations of this Easement. Grantor shall indemnify, protect, defend and hold harmless City
and its respective Officers, directors, members, employees, contractors; legal representatives, agents,
successors and assigns from and againat all liabilities, costs, losses, orders, liens, penalties, claims,
demands, damages, expenses, Or calises of action ar cases, including without limitation reasonable
attorneys' fees, arising out of Grantor*s violation of thisEasement,

If City believes in good faith that there has been a violation Of this Easement, it may at its
diseretion take appropriate legal actionte  m compliange with the terms, conditions, covenants and
purposes Of this Easement. Except When an ongoing or imminent violation could irreversibly diminish
or impair the agricultural productive capacity of the Property, City shall give Grantor written notice oOf
the violation and thirty (30) days 0 correctit, a acondition precedent 1o filing any legal action.

. Ifa court with jurisdiction determines that a violation of this Easement has occurred, City may
obtain an injunction, specific performance, or any other appropriate equitable or legal remedy;,
including (i) restoration 0ftho Propexty to its condition existingpriar te such violation; and (i{) an award
for all Oty "Sexpenses incurredin stopping and eorrecting the Violation, including but not limited 1 its
reasonsble attomeys’ fees. City’sremedies under this section shall be cumulative and shall be in
addition 1 all remedies now Or hereafter existing at law or i equity.

13. Trangfer of Easement,

If City should desire totransfer this Easement, City must first obtain written permission from
Grentor, Which permission shall not be unreasonably withheld.
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If thiz Easement is ultimately assigned on that basis, it may only be assigned Or transferred py
Cri&to: (1) aprivate nonprofit organizationthat, at the time of wansfer, iS a“quelified organization”
Under section 170(h) of the U.S. Internal Revenue Code and meets the requirements of section §15.3(s)
of the California Civil Code and has similar purposes to preserve agricultural lande and open space; or
(ii) a public ageney authorized to hold interests in real property as provided in section 815.3(b) of the
CaliforniaCivil Code. SUCh an assignment OF transfer may proceed only if the organization or agency
expressly agrees to assume the responsibility imposed on City by the tam s of this Easement and is
expresslywilling and able to hold this Easement for the purpose forwhich it was created. All

assignment and assumptionagreements transferring the Easement shall be duly recorded in San
Joaquin County.

If City O its successors eVer ceases D exist or no longer qualifies under section 170(h) of 1133
U.S. Internal Revenue Code, O epplicable state law, acourt of competent jurisdiction, ncensultation

with Grantor, shall select an appropriate private or public entity to which this Easeraent shall be
trangferred.

14. of Pro Tnterest,

Any time the Property itelf, or any interest therein, is to le transferred by Grantor 1o any third
party, Granter shall notifyCity in writing at least thirty (30) days prior to the transfer of the Progeny‘
or intesest, Any document of conveyanceby Grantor shall expressly indorporate this Easement DY
reference. Any lease ofthe Property shall expressly incotporate this Basement by reference. Failure of

Grantor to comply with the terms of this Paragraph shall not impaix the validity of this Easemant or
limit its enforceability in any way,

18, Considergtion tc Grantor for Eagement,

Conditioned Upon, and in full satisfaction of, the requirements Of the Westside/SW
Gateway Development Agreements, including the complete initial spprovals of thisBasement by both
the City and Citizens, then, and On that basis, FCB has agreed to pay Grantor, and Grantor has agreed
to receive from FCB, 2 fair and mutually agreeable price for this Easement to be paid in installments
pursuant tothe terms Of a related agreement executed concurrently herewith by FCB and Grantor.

16, Amendment of Easement; Recordation,

This Easement may be amended only with the written consent of Grantor and the \(/:vl:a{\ Any
guch amendment shall be consistent with the Purpose 0f this Easament, and, shall compty withall
applicable laws, including section 170¢h) 0fthe Internal Revenue Cote. and any regulations
promulgated in accordance with that section, and with section 815 et seq. ofthe California Civil Code

and any regulations promulgated thereunder. NO amendment shall dimirdeh or affeot the perpetual
%‘;:““““ or the purpose o fthis Easement nor the status or rights of either party under the terms of this

ement. This Easement as well as any amendruent to it shall be recorded N San Joaquin County,
California.

17. Zerminarion of Egsemen, I

@ It in the intention of the parties that the purpose of this be carried out forever.
Liberal construction |Sexpressly required for purposes of effectuating this Easemenit in perpetuity and
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the parties intend that this Easement shall be perpetual notwithstanding any future economic hardzhip.
If circumstances aise in the fature that render the purpose Of this Easement impossible to accomplish, this
Easerment can be terminated a- altered, whether Nwhole or in part, only by judicial proceedings in a court
of competent jurisdiction, Should this Easement be condemned or otherwise terminated on any portion
of the Property, the balance Of the Property shall remain subject to this Basement. Inany such event,
all relevant related documents shall be updated am re-recorded by City in San Joaquin County to

reflect the modified easement area. City shall be notified at least sixty (60) days prior to initiation of
any proceedingsto terminate or alter this Easemant.

(\,?1 No insstion or silence by Oty shall be construed 25 ebandonment of the Easement. The
fact that tho Property ISnot I agricultural Use iS not reason for termination Of this Easernent. Other
than pursuant t0 eminent dormain OF purchase in liew of eminent domaix, no other voluntary or
involuntary sale, exchange, conversionor conveyanee of any kind ofall or part ofthe Property, or of
any interest I It, shall limit or tepminate the provisions of this Easement.

18. Interpretation.

- This Easement shall be interpreted under the laws Of the State of California, regolving
any ambiguities and questions of the validity of specific provisions so as to give maximumeffect toits
purpose. References to authorities in thiS Easement shall be 10 the statute, rule, regulation, ordinance or
other legal provisionthat is in effect at tho time thié Easement becomes effective. No provision of this

Easement shall constitute governmental approval of any improvements, construction Or other activities
that may be permitted underthis Easement.

19. Perpetual Duration; Successors.

This Easement, pursuant to California Civil Code section 815.2, shall nmwith the land in
perpetuity. Every provision of this Ezsement that applies 10 any party namied hegein shall also apply to
their respective agents, heirs, executors, administrators, assigns, and all other successors as their
interests may appear.

No merger of tjt|e, estate or interest shall be deemed effected by any previous,
conternporansdus, or subsequent deed, grant, or assigmment Of an interest or estate in the Property, O
any portion thereof, to City, or its successors or assigns. It ISthe express intent ofthe parties that this
Easement not bo extinguished by, or merged into, or medified, or otherwise deemed aﬁected by any
other interest Or estate in the Property now or heréafter held by City or its successors or assigns,

20. Grantor's Environmental Wareanty.

Grantor warrants that it has no actual knowledge Of a release Or threatened release of
Hazardous Materials (55 defined below) on the Property and hereby promises to defend and indemnify
City, FCB and Citizems against all litigation, ¢laims, administrative actions, costs, demands, penialties
and damages, including reasonable attorneys’ fees and costs, arising from Or connectedwith any
velease of Hazardous Materials or violation 0f My Environmental Laws (as defined below).

Notwithstanding any other provision herein to the contrary, the parties do not intend this
Easement be construed such that it creates in or gives City, FCB or Citizens: - -

CVFT Sam Joaquin Mitigation CE bp/ 11,20/06 o ‘Page 9 of 16
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@ theobligations Or liability Of an“awner” OF “operator” OF “arpanger” as those words arc
defined and used in Environmental { aws, including, without limitation, the Comprehiensive
E:wiromndmﬂ Responss, Compensation and Liabisl'ityAct of 1980, as amangemh USC section 9501
et geq. and hereinafter “CERCLA");

(t? the obligations Or lisbitity oF a person descrided in CERCLA at 42 USC section 9607
(2)(3) or (4);

() the obligations of a responsible person Under any applicable Environmental Laws;

(d) therightto investigate and reinediate any Hazardous Materials sssociated with the
Property: or

I(—GI) any control over Grantor's ability to investigate, remove, remediate, or otherwise clean
up my HazardousMaterials associated with the Property.

The term ""Hazardous Materials” includes, without linxitation, (3) matertal that is flammable,
explosive, Or radioactive; (b) petroleum products; and (¢) hazardous materials, hazardous wagtes,
hazardous O toxic substances, or related materials defined in the CERCLA (42 USC section 9601 et
seq.), the Hazardous Matertals Transportation Act (49 USC section 5101, et seq.), the Hazardous
Waste Control Law (CalifomisHealth and Safety Code section 25100 et seq.), the Hazardous
Substance Account Act (California Health and Safety Code section 25300 et seq.), Resource
Conservation and RecoveryAct, as amended (42 USC Section 6901 et seq.), the Federal Water
Pollution Controt Act, as amended (33 USC section 1251 et seq.); the Toxic Substances Control Act,
as mended (15 USC section 2601 et seq.), the Federal Insecticide, Fungicide and Radenticide Act, as
amended (42 USC section 300f et sq.) and in the regulations adopted and publications pramulgated

pursuant to them, or any other applicable federal, state, or local laws, ordinances, rules, Or regulations
now in effect or enacted after this date.

The term “Environmental Laws” ineludes, without imitation, my federal, state or local or

administrative agency statute, regulation, rule, ordinance, Order or raquivement relating t0 pollution,
protection ofhuman health, the environment or Hazardous Materials.

21. Qranicrs Title Warranty: Debt; No Prior. Conservation Fasements,

Grantor represents and warrants that Grantor has geod fee gimple title 10 the Property, free
from any and gll liens or encumbrances except as shown O/ that certain Preliminary Report
by First American Title Company of Stockton as of May 39, 2007 at 7:30 am. as Order NO. 8705-

2809528 inworporated herein by this reference, and hereby promises to defend against sll claims
contrary to thisrepresentation that ey be made against the Property.

Notwithetanding the foregoing Grantor may encumber the Property now or iNthe future with
debt in the erdinary course Of Grantor’s agricultural business operations, including debt associated
with the construction Of structures and improvements that may built or installed ON thie Property in
accordance with the texms of this Easement, |

- Grantor represents and warraats that the Property is not subject to any dﬁier prior cdnsmaﬁon

ea_se'mmts. ‘ ‘
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If Grantor discovers at axy time that my outstanding interest I the Propexty exists that is not
disclosedherein, Grantor shall immediately notify (ity of the discovery, and Grantor shall take all
Necessary steps to engure thatthe interest js made subject to this Basement and that the existence of the
interest or the exercise of any rights under it does not interfere with the Purpose of this Easement.

22. Subsequent Easementy.

Grantor may grant subsequent conservation easements or use restrictions on the Propaty
provided that Such easements or Use restristions do not restrict the opporturity for husbandry practices

on the Property, OF interfere with any ofthe terms Of this Easement as determined by

. “Husbandry

practices”means agricultural activities, such as those spesified in section 3482.5(¢) of the California
C 1 Code, condubtod or maintairted for comtnercial purposes in a manner consistent with Proper and
accepted custorns and standards, as established and followed by similar ggricultural operations in the
same locality. Oity/”SWritten approval shall be obtained at least thirty (30) daysia advanceof
executing any proposed subsequent easement or Use restriction on the Peeperty, and such subsequent
casements or Use restrictions Shall make reference to thisEasement and be subordinate to this
Easement. (ity shalt disapprove any proposed subsequent easement OF use restrictionthat appears to
restrict hushandry practices, or diminishes Or impairs the agricultural productive capacity of the

Property.

_ With City’s prior permission, Grantor may grant access and witility easements over the Property
to adjacent landowners. City will not withhold consent tany SUCh access and utility easements 8o

long as such easements shall not significantly dimimish orimpair the agricultural preductive capacity of

the Property. Any such subsequent easement shall be in writing and shall be duly recerded in San

Joaguin County.

23. Natices,

ANy notices 1 Grantor and Cityrequired by this Easement shall be in writing and shall be

personally delivered Or sent

b

notified by the other Of achange of address:

To Grantor:

With copy to:

ToCity

CVFT San Josquin Mitigation CE bp/ | 1,20/06
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Richard a2d Deuise Nassano
P.O. Box 186
23400 Milton Road

Linden, California 95236

John J. Patridge,

Attomney At Law

7540 Shoreline Drive, Suite F
Stockton, California 95219
(Attorney for Grantor)

City Of Lodi

Attention: City Manager
P.0. Box 3006

Lodi, California 95241-1910
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24, Severabiluy,

If any term, provision, covenant, condition or restriction Of this Easement is held by acourt of
competent jurisdietion 1 be unlawful, invalid, Void, unenforceable, or not effective the remainder of

the Easement ¢hall remain I full forceand effect and shall in no way be affected, impaired, or
invalidated,

28. Entire Azreement.

Except Tahe relsted Easement Consideration Agreoment executed this dete by FCB and
Grantor, this Easement is the final and complete expression 0f the agreement between the parties with
respect to this subject matter; provided, further, that any and all prior or contemporaneous agreements
with respect to this subject matter, written or oral, are maged into md superseded by tlus written -
instrument.

26. Exhibits, , ‘
All Exh:bns auaohad 10 thzs Easement are mcorporated in this Easement by ﬂ:is reference.
27. AWE | | ,
- As atteated by the signature of its City Managet affixed hereto, in cxchange for valiiable

consideration, City hereby accepts without reservation the rights and respons:bmnes conveyed by ihls
Grant of Agncu.’ltural Mxtigauon Easement.

TO HAVE AND TO HOLD this Grant of Agnenltnnl Mihgation Euemnt lmto City, lts
suceessors and assizms. forever.

In Witness Whereof, Grantor and City, intending t0legally hind themsetve, have set their
hands 0N the date and year first written above.

GRANTOR
Richard aud Deniss Nassano

Denise Nassano -
crry
City of Lodi:
By:
CVFT San Joaquin Mitigation CEbp/ 112906 - . -Pa;ulz'ofl'é
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‘Blair King, City Manager

ACKNOWLEDGMENTS
'STATE OF CALIFORNIA} .

COUNTY OF SAN J OAQUTN}

mé:u{ q J.ccﬂ beﬁore me, ggﬂ\‘f. gg-mwee- 'Notary!'ubhcofthe Statcof
Californie, personally a.ppeamd R:ehard Nassano.and Denise Nassano, personally known to me (or . _
proved to me on the basis of satisfactory u\ndence) to be the person whose name is subscribed to the 2
within instrument and acknowledged to me that he/she/they executed the same in his/her/their

: authonz.ed capmty or capacities, and that by his/her/their signature or- signatures on the mstmment the .

pezson or persons or the entity upon behalf of which the person or pmons acted, executed the -
instrument.

WITNESS my hnnd and offieial seal.
Signature q

STATE OF CALIFORNIA)} 55 .
| )
COUNTY OF SAN JOAQUIN}

On___ . befareme, - | Notaryl’ubhcofﬁmStateof '
California, perscmnlly appeared Blair King, personally known to me (orproved to me on the bms of
samfncwry evidence) to be the person whose name is- mbscnbed to’ the wuthm mstrumem and
acknowledged to me that hdshdthey executed the same m his/her/their sutherized capacxty or
capacities, and that by his/her/their si -gnme or s:gnatures on the instrument the person or persons or
the entity upon behalf of which the person ot persons acwd, u:mted the mstmmmt

WITNESS my hand and ofﬁt;lal ml. -

Signature
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